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Creating Exceptional Outcomes Paper prepared by Alison Ross, Partner, HopgoodGanim Lawyers for the 10th Annual Family Law 
Conference: Settling the Asset Pool. 

_______________________________________________________________________________________________________________ 

The task of dividing the property of a marriage or relationship breakdown is very rarely a simple one. Legal practitioners 
often find themselves leading their client through a path of often murky and complex issues in dispute – some of which 
are relevant in a property settlement context and others that are not.  

In circumstances where an inheritance has been received by one of the parties during the relationship, or where there 
is a potential receipt of an inheritance, emotions and tensions are often even higher.  Disputes about how an 
inheritance was received, what use it has been put to and whether only one or both of the parties has contributed to it 
are often live issues, with the recipient of an inheritance generally reluctant to see any part of it go to their former 
spouse or partner.  This paper is intended to consider how to approach matters where inheritance is to be received or 
has been received by one of the parties during a relationship or post-separation, the relevance of prospective 
inheritances and the effect of contributions to the other party’s inheritance.  

Inheritances – an overview 
It is a well-established general principle that an inheritance that has been received during a marriage will be considered 
“property” for the purposes of proceedings under the Act and accordingly, will be available to be included in the pool of 
property available for distribution between the parties.  As is well settled, inheritances do not fall into any special 
category or property immune from a property settlement claim. 

The primary authority in this regard is that of Bonnici and Bonnici (1992) FLC 92-272. Here, the Full Court was called 
upon to consider the relevance of inheritances received towards the end of a lengthy marriage of 21 years.  In that 
case, the husband received two inheritances comprising a cash payment of approximately $20,000 two and a half 
years prior to separation and a further inheritance, just one year prior to separation, of a half share in the freehold of a 
restaurant premises which later netted the husband $250,000. 

The husband submitted at first instance that the inheritances comprised a financial resource only and therefore should 
not be considered property available for division.  This submission was rejected by the trial Judge and the Full Court 
agreed.  In considering the relevance of the husband’s inheritance, the Court made it clear that inherited property – 
even received late in a marriage – would not fall into a “protected” category of property merely because it was an 
inheritance.   

Referring to the inheritances received by the husband, the Full Court stated that: 

“They clearly were property and came into the parties’ hands during the subsistence of the relationship. Indeed, 
if they had come into their hands subsequently, they would still have retained their character as property.  The 
expression ‘resource’ is and should be confined to those interests which do not fall into the definition of property 
as such to which the parties have a present entitlement”.   

The Full Court was also called upon to consider whether the inheritances should be treated differently from other types 
of property in which the parties have an interest. The Court held that it was dependent on the circumstances of the 
case – finding that the question as to how that property should be treated in any particular case would depend on the 
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“If, for example, in the present case, there had been no other assets than the husband’s inheritance, but the wife 
had, as his Honour found, clearly carried the main financial burden in the support of a family and also performed 
a more substantial role as a home-maker and parent than the husband, then it would clearly be open and indeed 
incumbent upon a Court to make a property settlement in her favour from such an inheritance".  

In that case, however, the Court found that there was other property to satisfy the property settlement entitlement of the 
wife.  The Court held that the other party could not be regarded as contributing significantly to an inheritance received 
very late in the marriage, and certainly not after the relationship has terminated, “except in very unusual 
circumstances”, such as where the party had provided care to the testator prior to their death or had provided particular 
services to protect the testator’s property.  

It is clear from the Full Court’s decision in Bonnici (supra) that the Court, therefore, was prepared to recognise that 
there may be more than one appropriate approach in determining the relevance of an inheritance, particularly where 
that inheritance is received late in the marriage.  This view was echoed in the later decision of Burke & Burke (1993) 
FLC 92-356. 

In this case, the parties separated after a 30-year marriage.  After separation, the wife received an inheritance of 
$66,000.  Fogarty J noted that, while the asset held by the wife representing her inheritance was property within the 
meaning of section 79 of the Act, it was not property to which the husband had made any contribution.  His Honour 
therefore found that there were two possible ways of treating the receipt of the wife’s post-separation inheritance, 
namely: 

1. To take the inheritance out of the pool of property to which the balance of contributions of the parties applied 
(in this case, their equal contributions over a 30-year marriage); or 

2. To increase the wife’s percentage contribution to the total pool of property in the proportion that her 
inheritance of $66,000 bore to the total figure, and to make the appropriate adjustment in the husband’s total 
contributions. 

His Honour found that in the circumstances of that case, the more convenient approach was to effectively divide the 
total property including the inheritance into two pools – one to which the parties had made an equal contribution and 
one to which only the wife had contributed.  His Honour noted, however, that the fact of the receipt of the inheritance by 
the wife would remain a relevant section 75(2) factor. 

Both Bonnici (supra) and Burke (supra) dealt with inheritances received either very late in the marriage or after the 
separation of the parties, with the Court accordingly being prepared to find that there was little or no possibility for the 
other spouse to have made a contribution to the property the subject of the inheritance.  An exception to what 
otherwise might be regarded as a general rule to this effect arose, however, in the early decision of James & James 
(1978) FLC 90-487. Notwithstanding the later decisions of Bonnici (supra) and Burke (supra), James (supra) remains a 
good example of one party having contributed to the receipt of an inheritance received post-separation by the other 
party.  

In this case, the husband and the wife had lived and worked on a property owned by the husband’s father for 
approximately 13 years.  Shortly after separation, the husband inherited the property from his parents.  At trial, it was 
held that the wife could not be regarded as having made any contribution to that inheritance – the contributions having 
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including the fact that it had always been the expectation of both parties that the property would eventually be passed 
onto the husband, and the fact that the wife had worked on the property and assisted the husband’s parents during the 
period that they lived on the property – a period of some 13 years.  In that case, the Court on appeal therefore held that 
the property could be taken into account in the parties’ property settlement proceedings and that the wife’s 
contributions were treated as if the property had actually belonged to the husband while the parties were married.  

The ill-timed (or not?) inheritance 
I have already discussed a number of cases that considered the relevance of the time at which an inheritance was 
received.  While an analysis of the cases makes it clear that there is no “one sized fits all” approach in relation to 
matters of this kind, the timing of any substantial contribution by or on behalf of one party of the relationship will be 
significant, whether by way of inter vivos gift or inheritance.   

In assessing the relevance of the contribution with a focus on when, during the course of what might be a lengthy 
relationship, the Court has cautioned practitioners against taking an approach that isolates the inheritance from the 
balance of contributions made by the parties throughout their relationship.  

For example, in Sinclair [2012] FamCA 388, the trial Judge noted that: 

“Isolating or quarantining an inheritance must be cautiously done to ensure that earlier important contributions to 
the family in particular, are not ignored. As will be seen…there is a distinct possibility of that happening if the 
focus is entirely on the assets received by the wife from inheritances and gifts.” 

This was later confirmed by the Full Court in Fields & Smith (2015) FLC 93-638 which held: 

“As we have already said, there is no requirement to attribute different percentages to different periods in the 
relationship.” 

More recently, again, in Jabour & Jabour [2019] FamCAFC 78, the Court has reiterated that it is impermissible to adopt 
an approach that has the effect of minimising the “myriad of other contributions that [are] made in the course of a long 
marriage during which both parties worked very hard and raised a family”. 

While not relating to an in heritance, an oft-cited case on the relevance of the timing of a contribution when 
contributions are being assessed is Aleksovski v Aleksovski (1996) FLC 92-705.  

During an 18-year marriage, each party provided their labours towards the acquisition, conservation and improvement 
of assets, and towards the welfare of the marriage generally. Late in the marriage, the wife received a large capital sum 
due to a motor vehicle accident. Baker and Rowlands JJ said: 

“It is therefore necessary that trial Judges weigh and assess the contributions of all kinds and from all sources 
made by each of the parties throughout the period of their cohabitation and then translate such assessment into 
a percentage of the overall property of the parties or provide for a transfer of property in specie in accordance 
with that assessment. 

It really comes down to questions of weight. Whilst weight would and must be given to a contribution which a 
party makes shortly before the separation, less weight may be given to a contribution made by one of the parties 
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contribution has gone into the parties’ assets or been used up in the payment of family expenses.” 

Justice Kay, in a minority judgment which agreed with the majority that the appeal should be allowed but for different 
reasons, said in a frequently quoted passage: 

“In my view whether the capital sum was acquired early in the marriage, in the midst of the marriage or late in the 
marriage, the same principles apply to it. The Judge must weigh up various areas of contribution. In a short 
marriage, significant weight might be given to a large capital contribution. In a long marriage, other factors often 
assume great significance and ought not be left almost unseen by eyes dazzled by the magnitude of recently 
acquired capital. A party may enter a marriage with a gold bar which sits in a bank vault for the entirety of the 
marriage. For 20 years the parties each strive for their mutual support and at the end of the 20 year marriage, 
they have the gold bar. In another scenario they enter the marriage with nothing, they strive for 20 years and on 
the last day the wife inherits a gold bar. In my view it matters little when the gold bar entered the relationship. 
What is important is to somehow give a reasonable value to all of the elements that go to making up the entirety 
of the marriage relationship. Just as early capital contribution is diminished by subsequent events during the 
marriage, late capital contribution which leads to an accelerated improvement in the value of the assets of the 
parties may also be given something less than directly proportional weight because of those other elements …” 

However, while each case will be judged on its own facts, some general principles do emerge from the line of cases 
dealing with inheritances. 

Inheritances received early in a relationship 
Where inheritances are received early in a lengthy marriage, the receipt of the inheritance should ordinarily fall to be 
determined in a similar way to initial contributions made by the parties to the marriage.  That is, the contribution by the 
party who received the inheritance can be “eroded” by the later contributions of the other party.  

A different approach was adopted by Smithers J, however, in the decision of H v. H (1981) FLC 91 083. 

In this case, his Honour was called upon to consider the relevance of a $6,000 inheritance by the husband which was 
used to purchase the family home.  At the time, the receipt of $6,000 was a significant sum and enabled the parties to 
purchase their home, which they could otherwise not have purchased.  Renovations and extensions to the home were 
also met from the inheritance and the funds were otherwise used for living expenses.  Although there were numerous 
other contributions made by each of the parties to the marriage and to the parties’ property, his Honour was prepared 
to give the husband’s inheritance considerable weight, relying on the fact that it provided a “springboard” to the 
purchase of the home and that, without the initial $6,000, the home could not have been purchased. 

In Sinclair (supra), a similar approach was taken, with the trial Judge adopted a springboard approach to the 
importance of an inheritance received by the wife in the course of a very long marriage.  The pool was over $7 million, 
most, if not all of which, was controlled by the wife who received it from her father many years before. The parties 
married in 1959, had three children who were adults and separated after a 50 year relationship. The husband sought 
assets of approximately $1.8 million – including a house worth $800,000 and $1 million in cash.  

The Court held: 
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therefore the current wealth is a reflection of the springboard effect of the various contributions early in the 
marriage. Secondly, having regard to the clear donor intention reflected in how and through whom the wealth 
was received, the contribution was by or on behalf of the wife. But contributions come in many forms and it is 
inappropriate to simply look at the monetary contributions.” [emphasis added] 

However, while the trial Judge acknowledged the springboard impact of the inheritance received by the wife, it was 
also acknowledged that early contributions can be very significant, forming a “foundation” of the relationship (and the 
assets arising from that relationship).  The trial Judge stated that: 

“The longer the relationship, the greater the importance of the early non-financial contributions because like an 
initial financial contribution from which more wealth grows, they form the foundation of the relationship. They 
set up needs and obligations of the parties about support for one another and children. They set up assets that 
require ongoing maintenance and preservation. Thus, what happened from 1959 to 1985 in this case is 
important. The inherited wealth had not significantly materialised until towards the end of that period and it has 
the tendency to distract attention from the importance of the early period of this relationship when both parties 
worked extremely hard at whatever commitments they had made to each other to fulfil.” [emphasis added] 

His Honour concluded that about three-quarters of the pool was unrelated to the direct contributions of the parties 
themselves. The parties contributed equally to the remaining one-quarter. He assessed the husband’s contributions as 
12.5% of the pool of $7.3 million which gave him a contribution-based entitlement of $912,000. 

Under section 75(2), his Honour noted that the wife faced little – if any – impact on her standard of living by any 
adjustment. There was no evidence that the husband could continue to live a reasonable standard similar to that which 
he was currently living based on his contribution-based entitlements, even if maintenance was paid by the wife. While 
an adjustment was normally undertaken in percentage terms, that was also fraught with difficulty in a large pool. The 
Court noted that it had to achieve a just and equitable outcome and so ordered for the husband to be paid $143,000 in 
cash within thirty days, receive an annuity of $72,000 and retain a house and a car. 

Sinclair (supra), therefore adopted in the circumstances of that case not only the notion that the wife’s inheritance, 
received in the first half of a very long relationship of 50 years, formed the springboard for financial growth, but that 
there was a “foundation of the relationship” emanating from contributions early in the parties’ relationship that also 
needed to be considered. 

The fact that the trial Judge did so may reflect the need to consider contributions over a very length relationship.  The 
majority of cases that we, as practitioners, come across dealing with relationships of this length usually involve assets 
built up predominantly over the course of the relationship where contributions are rarely in issue.  The influx here of 
significant wealth generated predominantly from an inheritance is therefore one that was significant in the 
circumstances of the case.  

Notwithstanding the approach taken in those two cases, in general, where an inheritance is received some years prior 
to the parties’ separation, particularly in the context of a lengthy marriage, the significance of the inheritance will likely 
be eroded by time. 

In this regard, while not an inheritance case as it dealt with gifts given to a husband very early in a long marriage of 
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now in relation to inheritances received early in a relationship.  As I have mentioned, it is not a case about inheritances 
and I caveat my remarks to that effect.  However, it did involve gifts given to the husband very early in a long marriage 
of about 27 years. 

In that case: 

• The parties were married for 27 years.   

• They had three children who were all adults by the end of the marriage.  

• The net property was about $1.91 million, consisting predominantly of three pieces of real property upon which 
the parties conducted a farming business.  

The husband’s father had gifted to the parties a half share of a farming property two years after marriage, and another 
farming property one year later.  

At first instance, the trial Judge assessed contributions as to 70% in favour of the husband and 30% in favour of the 
wife.  An adjustment in favour of the wife of 10% for s 75(2) factors was then made, leaving to an overall result of 60% 
in favour of the husband. 

The wife appealed.  On appeal, the wife asserted that the trial Judge gave excessive weight to the contributions by the 
husband’s father and insufficient weight to her contributions over the course of a long marriage.  She further asserted 
that it should be inferred from the reasons that the trial Judge incorrectly considered that a particular piece of farming 
land (Property W) was part of the gifts by the husband’s father.  In the case, judgment had not been delivered for some 
3 years and the delay in delivery of the judgment was a significant issue in relation to that point given no inferences 
should be drawn in favour of the trial Judge after such a long period of time. 

The Full Court allowed the appeal.  It held that the trial judge had confused the manner of acquisition of the various 
properties, the extent and timing of the husband’s father’s gifts were erroneously taken into account in assessing 
contributions, and the inordinate delay in the delivery of judgment impacted upon how the errors in the judgment were 
viewed by the Court on appeal.  

In a lengthy judgment, it considered, in significant detail, a number of earlier, comparable cases to which it had been 
referred by the parties together with some further cases which it considered relevant.  The Full Court ultimately 
assessed contributions as 57.5%/42.5% in the husband’s favour. After taking into account s 75(2) factors which were 
assessed at 7.5% in the wife’s favour, the property was divided equally between the parties. 

Inheritances received during the relationship 
The nature of an inheritance is that it may fall in to consideration at any point during a parties’ relationship.  An example 
of how the Court deals with the receipt of a significant inheritance by one party to the marriage during the relationship 
is the Full Court’s decision in Figgins & Figgins [2002] FamCA 688.  While better known for its obiter in relation to 
“special skills”, it is at its heart simply an inheritance case, albeit a case involving a substantial inheritance. 

In this case, the parties’ total relationship and marriage was relatively short – being approximately 5 years.  At the 
commencement of the parties’ relationship, neither party had any significant assets.  There was one child of the 
relationship born two years prior to the parties’ separation. 
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father and stepmother were killed in a helicopter accident.  While there was debate regarding the value of the 
husband’s inheritance, it was accepted that it was either $9 million or $14 million.  At the time of the parties’ property 
settlement hearing, however, the husband’s net worth had grown to some $22.5 million and the Court was called upon 
to consider the appropriate adjustment that ought to be made in favour of the wife under section 79 of the Act. 

At first instance, Carter J awarded the wife $600,000 on the basis of contribution – including a finding that, save for the 
husband’s inheritance, the parties’ contributions would be regarded as equal – and a further $500,000 by way of 
adjustment for section 75(2) factors.  This amount was less than 5% of the total pool. Her Honour held that the 
husband’s inheritance constituted a “special” factor and therefore was deserving of great weight. 

The wife appealed, and successfully sought on appeal an increase to her property settlement entitlement, her final 
award being increased to $2.5 million, or just over 10% of the pool.  On appeal, the majority of Nicholson CJ and 
Buckley J held that her Honour had fallen into error in her classification of the receipt of the inheritance by the husband 
as “special”.  Their Honours stated that: 

“59.  …while the fact of the inheritance was entitled to be given considerable weight, her Honour gave it such 
overwhelming importance that she fell into error. We have already criticised her treatment of it as a ``special'' 
factor, which appears to have been partly responsible for this, but we also think that generally, she appears to 
have applied an incorrect test in considering it.  

… 

62. A useful recent discussion of inheritance is to be found in the decision of the House of Lords in White in the 
judgment of Lord Nicholls (at 13-14).  

63. His Lordship refers to a view that inherited property, whenever acquired, should stand on a different footing 
from other matrimonial property. According to this view, the spouse to whom it was given should be allowed to 
keep it. Conversely, as a consequence of such a view, the other spouse has a weaker claim to it.  

64. Lord Nicholls entirely rejects the above proposition. The substance of what his Lordship said after referring to 
that view, is as follows:  

• When present, the factor of an inheritance is one of the circumstances of the case; 

• It represents a contribution by one of the parties;  

• The Judge should take it into account and decide how important it is in the particular case;  

• The nature and value of the property and the time that it was acquired are among the relevant matters to 
be considered;  

• However, in the ordinary course, this factor carries little weight, if any, in a case where the claimant's 
financial needs cannot be met without recourse to the property. 

… 

66. We consider that the view rejected by Lord Nicholls appears to be reflected, consciously or unconsciously in 
Carter J's judgment and that this also led her into error. We think that she gave the inheritance such prominence, 
that she treated it in precisely the manner criticised by Lord Nicholls.” 
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undervalued the contribution of the wife, who had made an indirect financial contribution in the years following receipt 
of the inheritance, as well as a substantial homemaker and parent contributions.   

In the context of this case, the Court did not find it necessary to precisely determine issues surrounding the parties’ 
contributions.  Their Honours were satisfied that the award of $2.5 million sought by the wife was appropriate. Their 
Honours further contended that if the wife sought for an even greater amount, they would have awarded her more. 
However, they noted that this figure represented just over 10% of the total pool and approximately 30% of the increase 
in the value of the pool after receipt of the husband’s inheritance. 

Notwithstanding that this decision tends to deal more with issues relating to whether the husband’s contributions were 
“special”, rather than principles relating to the treatment of inheritances, the Court was clear in accepting the English 
position that each case must be determined on its own facts, taking into account the timing and significance of the 
inheritance received.  Although expressed in different terms, this position accords with the earlier decisions of the Court 
in Bonnici (supra) and Burke (supra), noting that there is no protected or “special” category of property merely because 
it arises from an inheritance, a theme consistent in all of the decisions in this area. 

By way of further examples of the way in which the Court deals with the receipt of an inheritance during the 
relationship, one further example is MVB & SDB [2005] FamCA 389. 

This was an appeal from a decision in relation to, inter alia, the characterisation of, and weight to be given to, initial 
contributions by the husband and the acquisition of a cane farm on a non-commercial basis from his parents.   

In this case, the parties separated after a 32-year marriage.  The effect of the trial Judge’s orders was to divide the 
parties’ property of just under $2.4 million between them in the proportion of 62.5% to the husband and 37.5% to the 
wife, comprising a 35% adjustment in favour of the wife based on contribution together with an additional 2.5% 
adjustment under section 75(2) of the Act.  

The wife appealed, submitting that the trial Judge’s characterisation of, and weight given to, initial contributions by the 
husband (comprising some superannuation benefits held by the husband) and the acquisition of a cane farm from his 
parents approximately 10 years after their marriage and some 22 years prior to separation, was in error and manifestly 
excessive.  At first instance, the trial Judge found that the acquisition of the cane farm should be regarded as a gift to 
the husband from his parents, and the parties’ contribution-based entitlement should be assessed at 65 per cent to the 
husband and 35 per cent to the wife. 

The circumstances of the husband’s acquisition of the cane farm was that the husband entered into an agreement with 
his parents to acquire the northern New South Wales property in the early 1980’s.  The parties were at the time living 
on the farm and continued to operate it thereafter as a sugar cane farm.  It was valued, at the time that it was 
transferred into the husband’s name in June 1983, at $425,000.00.  Pursuant to the agreement with the husband’s 
parents, the parties paid $16,000 to them to enable the husband’s parents to finish their retirement home or to pay the 
husband’s parents’ tax liability.  In addition, the husband’s parents assigned sugar licenses owned by them to a 
company operated by the husband and the wife.  Pursuant to the agreement with the husband’s parents, the parties 
paid to the husband’s parents 10% of the gross sales of sugar until the date of their respective deaths.  In accordance 
with this agreement, total payments of approximately $114,000.00 were made to the husband’s parents between 1982 
and 1994.   
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the husband in 1994.  In addition to the agreement between the husband and his parents to acquire the cane farm in 
this manner, in 1994 the husband received the sum of $212,880 by way of inheritance from the estate of his late father.  
Accordingly, the trial Judge was required to consider the relevance of all of these contributions in the context of the 
wife’s application for an equal division of the parties’ assets.  His Honour noted that, except for the husband’s initial 
contributions, his contribution of the sugar cane farm in the early 1980’s and the receipt of his inheritance in 1994, it 
was agreed by the parties that their contributions were equal. 

In dealing with the acquisition of the sugar cane farm, his Honour noted that the gift of the farm had the effect of 
increasing the parties’ net wealth more than five-fold from $85,700.00 to $510,700.00. It was the principal source of 
family income since its transfer and remained the major asset in the pool.  During the period that the farm was owned 
by the husband, it had also doubled in value and represented, on current values, approximately half of the pool 
available for division.  The trial Judge therefore held that the contribution of “the farm should be seen as a very weighty 
capital contribution by or on behalf of the husband”. His Honour qualified this finding by adding, however, that “the wife 
obviously made some contribution to its acquisition and improvement and it has never really been treated as the 
husband’s separate property”.  His Honour was also satisfied that the wife had contributed to the cane farm both 
financially in an indirect way and non-financially for approximately 20 years after its acquisition, although her 
contribution was regarded by his Honour was “largely limited to that of a supportive spouse, predominantly in the role 
of homemaker”. 

In his treatment of the husband’s inheritance, received much later in the parties’ marriage, his Honour considered the 
submission of the wife to the effect that the inheritance received by the husband from his late father’s estate should not 
be treated as a contribution by the husband alone, particularly as it included the sum of $114,000 paid to the husband’s 
father in partial consideration for the farm over the period from 1982 to 1994.  Carmody J rejected this submission and 
the submission that the husband had, by the payment of $114,000.00 contributed to his own inheritance.   

His Honour stated that: 

“The legacy was a classic windfall and, without it, the property available for distribution between the parties 
would have been worth considerably less.” 

The trial Judge was therefore satisfied that, in relation to the parties’ contributions: 

“Having regard to the substantial size, continuing significance and proportional weight of the husband’s capital 
contributions to the property pool, especially the farm in 1982 and the inheritance in 1994, and giving full value to 
the wife’s own contribution to the family wealth and welfare both directly and indirectly, financially and otherwise, 
over the 32 years of marriage, I conclude that the total property at the date of hearing should be divided 65:35 in 
favour of the husband. This would give him net property to the value of $1,539,715.00 and $829,076.00 to the 
wife.” 

This finding was challenged by the wife on appeal.  In relation to whether the wife's competing contributions over the 
course of the marriage effected the husband's entitlement on the basis of contribution, the Full Court acknowledged 
that: 

"Regardless of whether the transaction in respect of the cane farm was an inter vivos gift, or transfer subject to 
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husband’s own evidence), the acquisition of the farm was a substantial contribution on behalf of the husband by 
his parents as was his inheritance in 1994. However, those contributions must be weighed and balanced against 
the myriad of other contributions made by the wife during the course of the marriage, including the period of over 
twenty years prior to separation, of the occupation and operation of the cane farm".  

The Full Court held that his Honour’s adjustments on the basis of contribution of 65/35 in favour of the husband 
therefore undervalued the wife’s contributions over such a lengthy marriage.  Their Honours stated that: 

“We have concluded that the trial Judge gave insufficient weight to the wife’s contributions throughout the 
parties’ long marriage, including an undervaluation of her indirect financial contribution to the cane farm.  The 
exercise of balancing contributions, as the trial Judge recognised, is not an accounting exercise, nor does a 
long-term marriage lead to a presumption of equality of contribution.  In the circumstances of this case we are 
satisfied that whilst significant weight should be afforded to the three items of financial contribution identified by 
the trial Judge, to afford those contributions such weight as to result in a differential of 30 per cent or $710,639 
fails to adequately recognise and give weight to the many contributions of the wife including her contributions to 
the cane farm, her directorship and shareholding in [the parties’ company], and substantial homemaker and 
parenting role.” 

Taking those matters into account, the Full Court concluded that: 

“a proper evaluation of the parties’ contributions is reflected in a contribution-based finding of 60 per cent to the 
husband and 40 per cent to the wife.” 

A further adjustment of 2.5% under section 75(2) of the Act was also made in favour of the wife, particularly having 
regard to her limited earning capacity, leading to an overall adjustment in her favour of 42.5% of the property pool. 

Inheritances received shortly before separation 
Whether coincidental, timed by one or both of the parties, or whether simply a reflection of a party seeking to hang on 
to an inheritance received at or shortly before separation with an iron grip, there are quite a number of cases that 
discuss how inheritances received at this time (or following separation) should be dealt with. 

In these cases, the court is generally more readily able to identify the inheritance; and practically it has had less time to 
be subsumed in the general conduct of the parties’ relationship and, importantly, their financial affairs. 

In the case of Bolger & Headon [2014] FamCAFC27, the court was required to weigh up the wife’s inheritance received 
at around the time of separation (valued at $250,000 at the time of trial), as against the husband’s initial contribution of 
$774,900. The trial judge accepted the submission of the wife’s counsel that she should receive 7.5% credit for her 
contribution in a $1.5 million pool. The husband appealed.  

The Full Court said that the trial judge erred in assessing the wife’s inheritance at 7.5% while assessing the value of 
the husband’s initial contribution, which was three times greater, as requiring an adjustment of 7%. A further difficulty 
with the approach of the trial judge was that her Honour assessed contributions by attributing specific percentage 
contributions to each component of contributions and used 50/50 as a starting point. In referring to the approach of the 
trial Judge in attributing percentages to differing periods within the relationship, or types of contribution made, it was 
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“There is in our view little to be gained, and much to be said against, approaching the task of assessing 
contributions by attaching percentages to components of it…the process required of the Court by s 79 is the 
exercise of a wide discretion, not the performance of a mathematical or accounting exercise.” 

The matter was remitted for re-hearing. 

In the case of Granger & Granger [2018] FCCA 51 the parties separated after a 40-year marriage. 

Each party had inherited money from one of their parents; the husband inherited $176,750 in 2005 and the wife 
inherited $700,000 in 2011.  The wife’s substantial inheritance came just 18 months before the marriage ended in early 
2013.  The wife’s inheritance formed a substantial part of the parties’ $1.5 million asset pool. 

The wife wanted her inheritance excluded from the divisible marital assets, however, the court found that this would not 
provide adequate recognition of the husband’s contributions to the marriage. 

While the husband had lost the majority of his inheritance in a failed investment, his inheritance was treated as part of 
the divisible asset pool. 

In the interest of not undervaluing the husband’s contributions, the court chose to include the wife’s inheritance in the 
pool of assets shared between the parties.  The court determined their entitlements as 60 per cent to the wife and 40 
per cent to the husband. 

In the case of Nikas & Anthis [2015] FCCA 1871, the husband submitted that the property inherited by the wife from 
her late mother’s estate shortly before separation, and in particular the property known as Property B, should be 
included in the pool of assets to be divided between the parties as it was the matrimonial home for the entirety of the 
marriage and because the joint contributions made by the parties to that property are such that it falls within the 
category of “unusual circumstances” as held in Bonnici (supra).  

In supporting his claim, the husband submitted that he assisted in the care of the wife’s mother including visiting her in 
hospital when she was dying, maintaining the garden at her home, building a fence and effecting repairs around the 
house. In cross examination, it was found that the extent of the husband’s gardening was to occasionally mow the 
lawns, the fence was built by contractors and the extent of the repairs that he assisted with was to locate tiles that 
matched the existing tiles. 

The parties throughout their relationship were not required to pay any rent to live in the wife’s mother’s property and the 
wife’s mother paid all the outgoings on the property in addition to paying the weekly groceries. The husband conceded 
that he did not make contributions whatsoever to the properties inherited by the wife. 

The Court held that given these circumstances, this was not a matter which fell under the category of “unusual 
circumstances” referred to in Bonnici (supra) where a party could be seen to have contributed significantly to the 
inheritance received by a party late to the relationship.  

The Court was therefore satisfied to use an asset by asset basis approach to property settlement and considered the 
inheritance received by the wife from her late mother’s estate separately to the remaining assets of the parties. 
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As with inheritances received shortly before or at separation, inheritances received post-separation do more readily 
lend themselves to an asset by asset approach, a “quarantining” approach or a two pools approach.  However 
described, if acting for the recipient of the inheritance, that is an easier argument to run. 

Despite that, there is still no guarantee that such an approach will be adopted by the Court and the need to consider 
each case on its merits remains.  If, for example, a post-separation inheritance was the only means by which to effect a 
property settlement, the fact that it “fell in” to the pool post-separation would, in my view, not dissuade a court from 
making the appropriate order. 

The Full Court considered the treatment of a trial Judge of moneys described at first instance as a “financial resource” 
by the husband but which, post-judgment, were received by the husband as an inheritance before concluding that, 
however treated, the likely effect would be the same in Watkins & Watkins [2004] FamCA 381.   

This case involved an appeal from a decision of the trial Judge dividing the parties’ property of the marriage in the 
proportion of 80% in favour of the wife and 20% in favour of the husband. The parties separated in 2001 after a 35-year 
relationship and marriage with a total Australian property pool of approximately $240,000.  After separation, the 
husband moved to the United Kingdom and commenced residing with his mother. 

At first instance, the trial Judge considered that, in addition to the matrimonial funds, the husband had either property 
or at least financial resources in the United Kingdom by virtue of an interest in funds to which he had access of some 
£155,000.  He was able to use these funds at his own free will, although the husband’s submission at trial was that the 
funds belonged to his mother. 

The trial Judge was not satisfied that it was appropriate to include those moneys in the property pool available for 
division and confined the issue of the parties’ property settlement to the property held in Australia.  Her Honour found 
that the parties’ contributions to that property were equal but, having regard to the financial resources held by the 
husband in the United Kingdom, an adjustment of 30% in favour of the wife, having regard to the modest nature of the 
pool compared to the quantum of the resources held by the husband, was warranted.  It was from this decision that the 
husband appealed. 

The husband’s mother died in 2003 and the wife immediately filed an application following her death to re-open the 
hearing.  It was submitted on her behalf that the husband was the most likely person to inherit the estate of the late 
mother (which was not contested by the husband), and that her estate had a value, being moneys in the bank account, 
of approximately £155,000. 

In determining the application of the wife to re-open the matter and in determining the substantive appeal, the Full 
Court noted that there were essentially two ways in which the matter could be dealt with by the Court, namely: 

1. To include the “inheritance moneys” as part of the property available for division; or 
2. Alternatively, to deal with the "inheritance moneys" as a section 75(2) factor. 

The Court noted that whether the additional funds were added in as an asset or dealt with as a section 75(2) factor, it 
appeared to support the orders made of the trial Judge.  

The Court stated that: 
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Creating Exceptional Outcomes “Whilst it is obviously acknowledged that the monies are now property as distinct from a resource, it is submitted 
that, nevertheless, this court would treat the monies in a similar way to that which they would have been treated 
were it determined that they remained a resource.  Put another way, the inheritance ‘should not be brought into 
account’ (to use the words of the Full Court in Bonnici) …  this court would not add same to the pool of assets 
and re-determine contributions and the other required steps in the light of that new pool but would rather treat 
the inheritance as a factor under s.75(2).” 

The Court further had regard to the following factors in determining the appropriate treatment of the inheritance: 

• The wife did not allege that she made any contribution to the inheritance (particularly in the context of the parties 
residing in Australia and the husband’s mother living in England). 

• The inheritance was received some three years after separation. 

• The inheritance consisted of moneys in a bank account which the husband managed on his mother's behalf in the 
two years leading up to his mother's death. 

• The inheritance was received after the conclusion of the trial. 

• The inheritance was received after the conclusion of the appeal hearing. 
However, in the context of the determination of the substantive appeal, the Full Court found that: 

1. The trial Judge had erred in her treatment of the funds in the bank account as a “financial resource” of the 
husband and in granting a 30% adjustment in favour of the wife based upon that evidence. 

2. Nonetheless, the evidence adduced by the wife corrected this error and supported the findings of the trial Judge.  
The wife’s application to re-open was therefore granted. 

3. Accordingly, there was an appropriate basis for an adjustment of 30% in favour of the wife (in the context of a 
relatively modest property pool) and the husband’s appeal should be dismissed.  

A similar approach was accepted by the Court in GWH & PGH [2005] FamCA 388.  In that case, the parties 
commenced cohabitation in May 1982 and were married in March 1986. They separated under one roof in January 
2001, before physically separating in December 2002, their relationship having a total duration of 20 years.  There 
were two children of the marriage, aged 17 and 8 years of age respectively.   

At trial, the pool of property for division was at least $1.6 million.  The husband had commenced the relationship with 
substantial assets, including equity in a residential property which was sold during the marriage for approximately 
$440,000 and equity in a commercial property which, at trial, was valued at in excess of $800,000.  In 2003, after the 
parties’ separation, the husband received an inheritance of $183,625 from his late mother’s estate. At the date of the 
trial the husband had retained $120,000 in a term deposit and had applied $30,000 towards his legal costs of the 
proceedings.  On appeal, it was noted that the trial Judge had raised with counsel during the hearing the appropriate 
treatment of the husband’s inherited funds, which he referred to in his judgment as follows: 

“I raised with each party whether it was appropriate to include this sum in the balance sheet.  I suggested a fairer 
way may be to remove it from the balance sheet, for the purpose of weighing the parties [sic.] contributions to 
the assets acquired at date of separation, but nevertheless have regard to it when I consider the matters relevant 
under section 75(2).  Both Counsel agreed I would not be in error if I followed that course.” 

With this position, the Full Court did not disagree.   

The Full Court was satisfied that, in weighing up the contributions of the parties, the trial Judge had had regard to the 
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notwithstanding that it would result in the husband retaining, on the basis of contribution, an entitlement exceeding that 
of the wife by over $650,000, represented as a 70/30 division in the husband’s favour based upon contributions, 
subject to an adjustment in the wife’s favour of 15% of the pool based upon the relevant section 75(2) factors, including 
the financial resource available to the husband as a result of his inherited funds. 

Some further examples that are illustrative of potential approaches in cases such as these include the following: 

Mistle & Mistle [2010] FamCA 29  
In this case, the relevance of a significant inheritance after separation was considered. The matter involved a long 
marriage of approximately 22 years.  Approximately three and a half years after separation, the husband received an 
inheritance, valued at trial at $9.5 million.  The balance of the property pool was $4.2 million including $684,000 in 
superannuation.  There were competing approaches taken by the parties as to whether the inheritance should be 
included in the pool of property available for division. 

The wife submitted that the entirety of the husband’s inheritance should be included in the pool while the husband 
submitted that the inherited property should be separately identified in accordance with the Full Court decision in 
Bonnici (supra). There was no evidence of any contributions by the wife to the husband’s inheritance. 

The trial Judge concluded that the best approach was not to consider the husband’s inheritance at the time of 
contributions and that, if it was to form part of the assets, the husband would be seen as having contributed all of the 
inheritance. 

The trial Judge made, however, a significant adjustment in favour of the wife of 40% of the pool having regard to 
section 75(2) factors including the size of the estate to be retained by the husband.  The wife retained 80% of the 
matrimonial pool overall. 

Peabody & Peabody [2013] FCCA 1980 
In this case, the parties were married for 26 years with the husband receiving a $750,000 inheritance 3 years after 
separation.  

The husband submitted that the inheritance was a financial resource and therefore should be addressed only under 
section 75(2) of the Act.  

He submitted that: 

• His mother died in April 2011 – nearly three years after the parties' separation; and 

• The wife made no contribution to the welfare of the husband's mother during her lifetime;  

• The wife made no contribution to the building up of the estate itself. 
After considering previous case authorities such as Bonnici (supra), the Court determined that the husband’s 
inheritance was not an asset, and instead should be considered a financial resource under section 75(2) 
notwithstanding that the husband had an entitlement to the inheritance at the time of trial.  

Gilmartin & Gilmartin [2016] FCCA 3135  
This case involved a 25-year relationship where the value of the property pool at separation was modest – comprising 
motor vehicles and minimal savings. There were two children of the relationship aged 23 and 17 at the time of 
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Creating Exceptional Outcomes judgement. The wife argued that the husband’s inheritance from his late mother’s estate ought to be included in the 
property pool for division between the parties.  The issue was dealt with as a preliminary matter, rather than as part of a 
property settlement trial due to the husband raising the issue of whether it would be just and equitable to make a 
property settlement order in the matter (impacting upon his inheritance) as a Stanford & Stanford [2012] HCA 52 
argument. 

The Court held it was appropriate to make an adjustment in property orders in favour of the wife. In doing so it quoted 
the authority of Bonnici (supra) in contending that property does not fall into a protected category merely because it is 
an inheritance. However, the Full Court stated that if there are ample funds available for a just settlement, then the 
inheritance would normally be treated as an entitlement of the party in question. The Full Court also found that except 
in “very unusual circumstances”, a party cannot be regarded as contributing significantly to an inheritance received very 
late in the relationship and certainly not after it has terminated. 

In this case, there was no evidence of a relationship existing between the wife and the husband’s mother and in the 
last two years of the husband’s mother’s life, the parties had been separated. Despite this, the wife argued that “very 
unusual circumstances” did exist in this case.  

In considering the husband’s inheritance, the trial Judge acknowledged that there as no doubt that the inheritance (yet 
to be received by the husband, but to which he was entitled) was property.  However, the question was how to treat the 
property.  The inheritance was found to be in the range of $100,000 to $150,000.   

The Court agreed, and found such circumstances were: 

• the absence of any other significant asset held by the parties; 

• the wife's contribution as primary homemaker and caregiver during the course of the marriage; 

• the proceeds of sale of the former matrimonial home being used to partially repay a debt incurred by the 
husband's family and the resultant protection of the husband's mother's own assets by that sale; and 

• that the wife was a named beneficiary in the 2012 will of the husband's mother, despite a later will being made to 
remove her. 

The Court accepted on that basis, in accordance with the decision of Bonnici (supra), that "very unusual 
circumstances" existed and so the inheritance received after separation formed part of the property pool. 

The matter was listed for determination of the property settlement. 

Calvin & McTier [2017] FamCAFC 125 
In this case, the husband received a substantial inheritance four years after separation. There was an eight-year 
marriage which produced one child who was five years old at separation. In 2011 a divorce was granted and in 2014 
the husband received the inheritance from his late father. The wife was granted leave to commence proceedings under 
section 44(3) of the Act.  The husband brought significantly more assets into that relationship than the wife. The trial 
magistrate found that the net value of the assets and resources to be divided between the parties was $1,340,319 of 
which, in percentage terms, the remaining inheritance (of $430,686), accounted for approximately 32%.  

Contributions during the relationship were found to be equal. The trial magistrate assessed contributions at 75/25 in the 
husband’s favour and made a 10% adjustment in favour of the wife for s 75(2) factors to reflect the disparity in the 
parties’ incomes and earning capacities. 
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Creating Exceptional Outcomes The husband appealed. He argued that the inheritance should not have been included in the property to be divided but 
did not contend that if the inheritance was properly available for division, that the percentage division of 65/35 was 
erroneous.  

The Full Court in dismissing the appeal and ordering the husband to pay the wife’s costs, stated: 

“…the court retains a discretion as to how to approach the treatment of after-acquired property. The trial 
magistrate could have included the inheritance amongst the property to be divided or dealt with it separately… it 
was not submitted that any error said to have arisen from the inclusion of the inheritance for division led to a 
result which … was inappropriate.” 

Holland & Holland (2017) FLC ¶93-798  
In this case, the Court had to determine the issue of whether a post-separation inheritance should be excluded from its 
consideration. A secondary issue in that case was whether the inheritance – upon its exclusion from the pool of 
available assets – could instead be treated as a financial resource. 

The husband received an inheritance from his late brother of $715,000 nearly 5 years after separation following a 17 
year relationship.  There were two children of the relationship.  At first instance, the trial Judge determined that the 
inheritance was a financial resource of the husband; however the wife appealed, asserting that the inheritance should 
be divided as an asset of the parties. 

The balance of the pool was modest, with equity in a home of $140,000.00.    

The Full Court explicitly confirmed that: 

“it is wrong as a matter of principle to refer to any existing legal or equitable interests in property of the parties or 
either of them as “excluded” from, or “immune” from consideration…” 

The Full Court also re-iterated that use of the expression “resource” or “financial resource” should be: 

“confined to those interests which do not fall into the definition of property as such to which the parties have a 
present entitlement.” 

This decision acknowledges that an inheritance – or what is left of it – if existing at the time of trial cannot be excluded 
or ignored from consideration in the determination of the property of the parties.  

Inheritances and windfall gains 
A very recent example of an inheritance case is that of Hurst & Hurst [2018] FamCAFC 146 which dealt with a 
“windfall” increase in value of vacant land as a result of re-zoning.  However, unlike the more recent decision of Jabour 
& Jabour [2019] FamCAFC 78 which dealt with these issues in the context of one of the parties having owned part of 
the land in question throughout the relationship, in this case the Court dealt with the matter in the context of the 
increase in value of a vacant block of land received by way of inheritance.  

Hurst (supra) case involved a lengthy relationship of some 38 years which produced four children – one of whom was 
13 years of age and still living with the wife. 
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Creating Exceptional Outcomes At trial, the husband was 66 years of age and the wife was 56 years of age.  The husband was living in the 
unencumbered former matrimonial home while the wife lived in rental accommodation receiving modest child support 
from the husband.  The wife had no reasonable prospects of earning an income to support herself. 

Throughout the parties’ relationship, both parties had received inheritances however the husband’s exceeded those of 
the wife. Property – in the form of vacant land – received by the husband 13 years prior to separation had increased in 
value from around $400,000 to $1.8 million owing to market forces and a 2016 re-zoning.  The total property pool was 
$2.66 million.  The inheritance therefore comprised $1.8 million out of a $2.66 million pool. 

At first instance, the trial Judge divided the property 60/40 in favour of the wife after finding: 

• Contributions in favour of the husband of 72.5% and 

• An adjustment in favour of the wife under section 75(2) of 12.5% 

• The most significant inheritance was the vacant land received by the husband. The trial judge referred specifically 
to the property and noted that apart from paying the rates and regular slashing, the land has remained 
untouched.  The wife was held to have not made any contributions to this property other than indirectly by the 
rates and slashing costs being paid. 

The wife appealed.  The Full Court noted that although the trial Judge had assessed contributions globally, there was 
one exception being the treatment of the indirect financial contributions to the vacant land property.  

The Full Court found there was a “danger in doing so” in that: 

“isolating indirect contributions to but one part of the property interests of the parties in the context of a global 
assessment of contributions risks ignoring significant contributions made by both parties that do not have a 
nexus with that particular property.” 

Further, the Court stated that: 

“The finding that the wife has not made any contribution to [the vacant land] other than the specific indirect 
contribution … is … not open on the evidence.” 

Dealing with the wife’s contributions to the vacant land, the Full Court referred to the lengthy relationship, finding: 

“The corollary of seeking a nexus within a global assessment is, relevantly, the quarantining of other indirect 
contributions made by each of the parties across all the property during the … 39-year period between 
cohabitation and trial.” 

In the end, the Full Court found that the direct financial contribution of the vacant land property was a significant 
contribution in the husband’s favour but: 

“both parties made indirect contributions to the conservation of the parties’ interests in property available at trial, 
including [the vacant property land], by proceeding upon the ‘stated and unstated assumptions’ upon which their 
very lengthy marriage operated and the roles within that marriage which those assumptions directed and which 
they each performed” 

The matter was remitted for re-hearing.  
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While a windfall such as an inheritance might be a cause for celebration, some recipients perhaps celebrate a bit too 
much.  So, what approach does a Court take when an inheritance isn’t there anymore? 

In Oatley & Oatley ([2018] FCCA 1288, the parties were separated while living under one roof for three years. In the 
same year as separation occurred, the wife received an inheritance of over $210,000 while the husband received a 
redundancy payment of just over $41,000 the year following separation. Proceedings were commenced one month 
after the husband moved out of the matrimonial home – three years and two months following separation. At the time, 
the husband was earning approximately $130,000 per annum whereas the wife was earning approximately $19,000 
per annum. The husband had superannuation of approximately $445,000 while the wife had accumulated only $66,000 
in superannuation.  

A significant aspect of the dispute in this matter involved the inheritance of the wife, of which a significant proportion 
had been spent. The remaining inheritance money of the wife totalled $9,500. The husband sought that the spent 
money should be added back to the property pool and that the inheritance should have been considered a financial 
resource available to her. Most of the money was spent by the wife while attending gaming venues with the remainder 
used for food, entertainment and accommodation.  

However, in this case the Court did not accept the argument that the inheritance money was wasted by the wife and so 
the money spent was not added back into the property pool.  In doing so, the focus was less on the source of the funds 
used by the wife (and allegedly wasted) and it might be said that perhaps the fact that the wife was spending her own 
money was an influence on the trial Judge.  However, importantly in that case, the trial Judge noted that the wife’s 
expenditure on gambling was not dissimilar in quantum to the husband’s expenditure on entertainment, hobbies etc. 
and that the wastage argument was not made out. 

Prospective inheritances 
It is clear from recent case law that prospective inheritances can be – and increasingly are being – considered in the 
determination of property settlement between the parties to a marriage or relationship. The potential future receipt of an 
inheritance by one party is considered under sections 79(5) and 90SM(6) of the Act which enables the Court to adjourn 
s 79 or s 90SM(6) proceedings – provided the requirements of the section are met – if “there is likely to be a significant 
change in the financial circumstances of the parties to the marriage or either of them”. 

The extent to which a prospective inheritance will impact on a property settlement will depend on the individual case. 
The consideration and treatment of a prospective inheritance has been considered in several cases, most notably in 
the decision of White and Tulloch v. White (1995) FLC 92-641.   

White and Tulloch v. White (1995) FLC ¶92-640 
In this leading case, the specific issue before the Court was the enforceability of a subpoena served on the wife’s 
mother for production of her current and prior wills and details of her financial position. It was the husband’s contention 
that because of the good relationship between the wife and her mother – who was aged 81 and in good health – it was 
expected that she would inherit part of the mother’s estate in the future. 

It was argued by the husband that the wife's prospective inheritance should be considered as a financial resource.  
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Creating Exceptional Outcomes However, this submission was met with substantial resistance from the Full Court, with the view of the Court being 
expressed as: 

"…in our view, such an expectancy would not be said to be a financial resource, the term connoting some 
degree of entitlement to, control over, or relative certainty of receipt of property… An expectancy of inheritance 
will not be relevant in many section 79 proceedings.  In the end, relevance must depend upon the nature of the 
claims being put forward and the facts of the particular case.  For example, if the claims were based entirely 
upon contributions, it could not be suggested that an issue of expectancy could be relevant because no section 
75(2) factors would be involved.  Where the claim includes section 75(2) factors, the nature or degree of 
suggested relevance between the specific claims and the expectancy in question would need to be analysed.  
That is to say, there must be a worthwhile connection between a specific element of the parties’ case and the 
suggested expectancy.” 

The Full Court continued: 

“It is ultimately a question of fact and degree… In a case where the testator had already made a will favourable 
to the party but no longer had testamentary capacity and there was evidence of his or her likely impending death 
in circumstances where there may be a significant estate, and where there was a connection to s 75(2) factors, it 
would be shutting one’s eyes to realities to treat that as irrelevant. On the other hand, the bald assertion that one 
of the parties has an elderly relative who has property and is or is likely to benefit that party is so speculative that 
it would be inappropriate to contemplate it as relevant in a s 79 determination, it being too remote to affect the 
justice and equity of the case in any worthwhile way. 

The facts here fall between those extremes. The mother is 81 or 82 and in good or reasonable health. The fact 
that she is a widow and has two adult children may suggest a likelihood of her benefiting one or both of them but 
she would have little moral obligation to do so and may choose to benefit other persons or institutions. The case 
proceeded on the basis that she had significant property and the probabilities may suggest that that would 
continue to be the case although it might be diminished by intervening events such as expensive medical care 
and treatment, donations to third parties or institutions or other economic uncertainties … 

It appears to us oppressive to Mrs Tulloch to have to disclose detailed financial records in circumstances where 
that may prove ultimately to be of no more than marginal relevance. It is likely to widen the scope of these 
proceedings far beyond what is legitimate or useful and is not in accordance with a proper practice in these 
matters”. 

The Full Court held that the prospective inheritance was not a financial resource and therefore not considered as a 
“future need” factor that could be factored into the property settlement percentages.  

In the years since this landmark decision, it has become increasingly recognised that, in many cases, the Court must 
consider prospective inheritances to ensure justice and equity occurs between the parties. 

De Angelis and De Angelis (2003) FLC 93-133 
Another heavily cited decision on prospective inheritances is that of De Angelis (supra). The case involved parties that 
separated after a 33-year marriage with their assets – totalling $530,400 – divided 65/35 in favour of the husband at 
first instance. This percentage was based upon a finding of equality of contribution; however, an adjustment was made 
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Creating Exceptional Outcomes in favour of the husband taking into account the potential receipt by the wife of inheritances of some value.  The 
husband asserted that he had contributed to the potential receipt of those inheritances by the wife, including by 
undertaking work to the properties which could expect to form part of the inheritances and in assisting in the care of the 
wife’s mother. 

His Honour said in his first instance judgment – which was not disapproved by the Full Court – that: 

“The husband has contributed to a very substantial extent to the expectation of the inheritance of the wife’s 
mother’s home, both as to its value by his labours and contribution to the cost of renovations and maintenance 
and because of his contribution which allowed the wife to care for her mother, for her mother to live with the 
parties. These contributions must have created some of the gratitude which has manifested itself in her will.  In 
the case of [the aunt’s] home, what the wife will inherit has been maintained by the husband’s efforts and its 
value will have increased thereby. In my view, each of these contributions ought to be taken into account in 
adjusting the parties’ division of property pursuant to section 75(2)(o). The adjustment should be substantial 
because of the large value of the expectation of inheritance but not so substantial as to undermine the much 
more substantial contribution to her expectations which the wife made by her relationship with her mother and 
aunt and the physical and financial effort she put into these”.  

The wife appealed and a majority decision allowed the wife’s appeal in part, holding that the assets should be divided 
equally on the basis of contribution with an adjustment of 10% to the husband having regard to section 75(2) factors. In 
the majority judgment, their Honours held: 

1. On the authority of White, there is no absolute rule and each case depends on its own facts;  
2. The Court is obliged to accord justice and equity to both parties;  
3. It was probable that in a very short time the wife would well be the owner of two properties having a combined 

valued of almost the same as the value of the parties’ property;  
4. The husband had done substantial improvement and maintenance work on both properties;  
5. It would have been unjust to the husband to ignore this matter even if it was categorised only as a possibility and 

not a probability;  
6. The trial judge made a maximum adjustment of only 10% in the husband’s favour on account of the expected 

inheritances of the wife (a house from her mother and a house from her aunt). 

MacDowell & Williams [2012] FamCA 479 
In this case, a subpoena issued seeking testamentary documents was sought to be set aside. The wife’s parents were 
aged 75 and 77 and deposed to being in good health and possessing full testamentary capacity. The husband’s 
evidence was that the wife might inherit a portion of an estate worth over $20 million; however, the wife’s parents were 
still working in their investment business.  

Kent J, in refusing the husband’s application, found: 

“In such circumstances, it appears that there is no reason to suppose that the Wife is likely to receive any 
inheritance in the near future, or that any present testamentary directions made by the Wife’s parents will not 
change prior to their death. In those circumstances, I find that there is no justifiable reason why the Wife’s 
parents should be required to produce such documents to the Court.” 

Milankov v Milankov (2002) FLC 93-095 
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Creating Exceptional Outcomes In circumstances where a parent of a spouse has a provision for an entitlement in their Will, but they are not deceased, 
then the provision cannot form part of the spouse’s property pool for division. However, the entitlement is relevant in 
determining what the percentage apportionment of the existing property will be. The determination of each spouse’s 
percentage entitlement involves a careful consideration of all their respective contributions, as well as their future 
needs. It is in the context of future needs that any prospective inheritance becomes relevant. 

This was considered in the highly cited case of Milankov v Milankov (2002) FLC 93-095, where the husband’s father 
had set up a trust with property worth $2.8 million. Although the husband’s father was 72 years old and had three other 
children, this prospective inheritance of $2.8 million was taken into account in the property settlement between the 
husband and his former wife. The husband appealed this decision; however, his appeal was dismissed. 

The Full Court agreed with the decision that the wife receive a 40% adjustment increase to her portion of the $800,000 
matrimonial pool, as a result of the possibility that the husband would receive $2.8 million upon his father’s death. In 
this case, the husband’s father still had testamentary capacity which meant he could change his Will at any time until 
his death, yet the court still factored this into the property division. 

Ultimately, each case will be determined on its individual circumstances and there is no “one size fits all” rule. The 
timing and size of any potential inheritance under a Will are all matters that must be taken into account when 
determining how the property of the parties is to be divided. 

Adjournment due to expectancy of an inheritance 
The issue of an adjournment under s 79(5) due to an expectancy of an inheritance arose in Grace v Grace (1998) FLC 
¶92-792. In that case, the wife sought an adjournment until the husband’s interest in a family trust vested or his mother 
died – whichever was the earlier. This would result in the husband realising his 50% remainderman interest in the 
estate of his late father. The trial judge refused. The wife successfully appealed and was granted an adjournment for 
two and a half years. 

In Kavan & Mallery [2013] FCCA 210, the wife sought to distinguish Grace (supra). She argued that the husband was a 
beneficiary of the husband’s father’s will but had recently been removed and was the only one of the four children not 
named as a beneficiary. She argued that it was likely that between now and the date of his father’s death, the father 
would change his Will.  

The wife’s case was that any adjournment was not likely to be for more than 15 years. His Honour dismissed the 
application for an adjournment, saying that it was “pure speculation” that the husband would be a beneficiary of a future 
will of his father. After referring to White & Tulloch & White (supra) and De Angelis (supra), his Honour stated: 

“A will is a mere expression of intention at the time it was made which may be freely revoked or altered and has 
no legal effect until the death of the testator.” 

In that case, his Honour found that there was no evidence of a “likely” change and that a change to the second 
respondent’s will was neither probable nor reasonably possible. 

Attempts to remove inheritances from the property pool 
Parties often endeavour to remove property received or to be received by way of inheritance from the pool of property 



Inheritances and property settlements: legacies of cases past 

HopgoodGanim Lawyers 22 
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under the Property Law Act.  

However, the establishment of a testamentary trust by the testator has also been used as a mechanism by the testator 
to protect a potential inheritance in property settlement proceedings.   

A case where one party did endeavour to engineer such a situation subsequent to the parties’ separation was in Ward 
& Ward [2004] FMCAfam 193.  

In that case, the husband had an interest in a testamentary trust which he acknowledged during cross-examination was 
"to put my inheritance out of the reach of my wife".  The trust arose in the Will of the husband’s late mother.  Prior to 
separation, however, the husband had shared equally with his sisters in the distribution of his mother’s estate.   

Two days prior to separation, the husband’s mother made a further will removing the husband as a trustee of the will 
and providing that one-third of the estate would be held in a discretionary testamentary trust, the beneficiaries of which 
were the husband and his two children.  The husband’s mother later passed away and a one-third share of her estate 
was valued at in excess of $200,000. 

Baumann FM discussed the earlier decision of Bonnici (supra) however noted that, in that case, the inheritance had 
vested.  His Honour went on to say: 

“... I am satisfied that the creation of the testamentary trust was for the purposes, acknowledged by the husband, 
to put it out of the reach of the wife. Certainly he has achieved that in a control sense. The wife cannot assert 
any right to alter the husband's contingent interest in the trust. I am satisfied that it is likely on the balance of 
probabilities that the husband will receive the whole of the entitlement of the testamentary trust personally. Once 
final orders are made then any vesting of an interest in the trust will be ‘beyond the reach of the wife’. I expect it 
will vest for the husband's full benefit.” 

However, his Honour was satisfied that the contingent interest represented a financial resource of the husband.  He 
further stated: 

“This financial resource, to which the wife has made no contribution and which even if it had vested, arises post 
separation, is a windfall for the husband.  Nonetheless it is a matter which I am entitled to and must take in my 
view into account under s 75(2)(b) of the Family Law Act. An adjustment should, I believe, be made in the wife's 
favour of 7.5 per cent of the pool. This computes to a figure of approximately $67,500, a not insignificant 
adjustment for this windfall.”  

In the end, the Court did not take a substantially different approach than it would otherwise have taken had the 
husband simply been the recipient under the will of his late mother of a one-third direct share in her estate. 

Summary 
There are many factors that the Court must consider when assessing whether there should be an adjustment in favour 
of one party as a result of either a received inheritance or a prospective inheritance.   

While, as I have noted, each case must be determined on its own facts, the general factors that will need to be 
examined include the following: 
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Creating Exceptional Outcomes 1. Who received the inheritance?  In this regard, there is a series of cases dealing with the intended beneficiary of 
inter vivos gifts and the same approach should be adopted in relation to an inheritance.  However, it is perhaps 
more common that an inheritance is received by only one party, as opposed to gifts that may be more readily 
claimed as “joint”.   

2. An inheritance will generally fall into the pool of property available for division and does not fall into a category of 
protected or special property simply because it arises from an inheritance. 

3. When was the inheritance received?  The earlier the inheritance is received, the more likely it will be subject to 
the same erosion principles as apply in relation to initial contributions or, such as the case of Wallis & Manning 
(supra), gifts received early in the relationship.  The Court has, in some cases, recognised that an inheritance 
may have a “springboard” effect, however it is my view that the approach of the Full Court in Wallis & Manning 
more properly reflects the Court’s current attitude in relation to inheritances received early in a relationship. 

4. An inheritance received at or post-separation is more likely to be dealt with as a separate pool of property or, 
alternatively, on an asset by asset case however if it is the only source of property to effect a property settlement, 
the court is more likely to adopt a different approach.  In this respect, the amount of the inheritance in contrast to 
the total value of the parties’ assets will be important? 

5. How did the parties deal with the inheritance?  What happened to it?  Was it wasted?  Was it a springboard for 
future growth?  Was it used by one party or for the benefit of both parties or the family? 

All of these will impact upon the likely treatment by the Court of an inheritance.  
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